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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur  

 
Case No: Misc(J) No. 31/2019 

(i/c T.S. 96/2018) 

 
Sri Satyendra sarkar and others 

–vs- 

Sri Pranab Sarkar 

29.06.2022 

Both sides are represented.  

Today is fixed for order. 

This instant Misc(J) Case has arisen on petition no. 

253/19 dated 07.02.2019 filed by petitioner/defendant 

No.3 under Order XXVI Rule 9 read with Sec.151 of CPC 

with a prayer for appointing concerned Circle Officer or his 

duly authorized and competent officer or person to conduct 

a survey upon disputed land of both the parties.  

The main contention of the petitioner is that the 

plaintiff filed this Title Suit praying for declaration of right, 

title and interest and for permanent injunction and falsely 

alleging that the petitioners have attempted twice to 

encroach and grab the land of the plaintiff. The petitioners 

have submitted their written statement and counter claim 

with a petition of ad-interim temporary injunction. The 

petitioners further stated that the plaintiff for his wrongful 

gain maliciously filed the instant suit. The petitioners stated 

that to elucidate the matter in dispute between the parties 

in the suit and to ascertain the actual and correct position 



P a g e  | 2 

 

of the suit land and its possession of the parties including 

illegal encroachment by the plaintiff. 

In this context, the opposite parties has verbally 

objected the petition and stated the petition is not 

maintainable. Further the opposite parties stated that the 

petitioner tried to delay the case. Hence, prayed for 

dismissal of the said petition. 

Under Order XXVI Rule 9 CPC, the Court can appoint 

a Commission at any stage of the suit where the Court 

deems a local investigation to be requisite or proper for the 

purpose of elucidating any matter in dispute. An 

application for local inspection cannot be allowed to fill up 

lacuna in the evidence and to fish out evidence. But then 

where controversy between the parties is regarding the 

area of the land or identification or location of an object on 

a piece of land, local investigation may be necessary and 

essential. 

Considering all these it appears that as the main 

dispute of the main suit relates to the suit land, hence for 

just and proper adjudication I deem it fit and proper to 

allow the prayer of the petition and appoint the Circle 

Officer as Survey Commissioner to conduct the survey 

upon disputed land of both parties. 

Accordingly, the Misc(J) Case is disposed of.  

 

 

 


